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second means that the practice stems from a belief of legal obliga­
tion. This definition helps to immediately underline the impor­
tance, in establishing the legal status of the Principles, of the con­
duct of States, international organizations, and private entities 
acting under the States' control and supervision according to in­
ternational space law. In this regard, it can be argued that the 
practice of States seems to have confirmed the general aspects 
of the legal regime set forth in 1963 by the Principles. 

While the adoption of an instrument not binding per se was 
seen as a first step towards a new legal regime for outer space, 
the time seemed mature for entering into multilateral treaties 
for clarifying and to progressively develop the rules to be ap­
plied to space activities. The LSC become the most appropriate 
forum for reaching consensus on the major issues involved and 
transforming such consensus on mandatory norms of interna­
tionallaw. 

These were the origins of the Treaty on Principles Govern­
ing the Activities of States in the Exploration and Use of Outer 
Space, including the Moon and Other Celestial Bodies, generally 
called the Outer Space Treaty." The LSC represented evidence 
of the commitment of States to the principle that international 
cooperation and the rule of law should always govern the explo­
ration and peaceful uses of outer space. 

The Outer Space Treaty became one of the outstanding law­
making treaties of contemporary international law as a whole. 
It significantly contributed to the progressive development and 
codification in the meaning of Article 13 of the UN Charter.20 By 

19 Treaty on Principles Governing the Activities of States in the Exploration and 
Use of Outer Space, Including the Moon and Other Celestial Bodies, Jan. 27, 1967, 18 
U.S.T. 2410, 610 U.N.T.S. 205 (entered into force on Oct. 10, 1967) [hereinafter Outer 
Space Treaty]. 

20 U.N. CHARTER, supra note 5, at art. 13. 

1. The General Assembly shall initiate studies and make recommendations 
for the purpose of: 

a. promoting international co-operation in the political field and en­
couraging the progressive development of international law and its codifi­
cation; 

h. promoting international co-operation in the economic, social, cultural, 
educational, and health fields, and assisting in the realization of human 
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the Outer Space Treaty, an attempt was made at finding a bal­
anced compromise between the common interests of all nations, 
the aims of humankind as a whole, and the interests of individ­
ual States as members of the world community and traditional 
subjects of international law. It was agreed that "[t]he explora­
tion and use of outer space, including the Moon and other celes­
tial bodies, shall be carried out for the benefit and in the inter­
ests of all countries, irrespective of their degree of economic or 
scientific development, and shall be the province of all man­
kind.,,21 

The Outer Space Treaty establishes significant principles 
such as freedom in the exploration and use of outer space; free­
dom of scientific investigation in outer space; and, international 
cooperation in scientific investigation. The principle of non­
appropriation,22 relates to outer space as a whole, no exception 
having been admitted, and therefore no part of outer space, in­
cluding the Moon or any other celestial body, can be exempted 
from the impact of this principle. It is indeed clear that space 
belongs to the category of res communes omnium, free for explo­
ration and use by all States without discrimination of any kind, 
on a basis of equality and in accordance with international law. 

The Outer Space Treaty also codified the principle of the 
denuclearisation of outer space, requiring States Parties "not to 
place in orbit around the earth any objects carrying nuclear 
weapons or any other kind of weapons of mass destruction, in­
stall such weapons on celestial bodies ... " It also codified the 
principle of using the Moon and other celestial bodies exclu­
sively for peaceful purposes." 

A special significance must be attached to the principle that 
State Parties "shall bare international responsibility for na-

Id. 

rights and fundamental freedoms for all without distinction as to race, 
sex, language, or religion. 

2. The further responsibilities, functions and powers of the General Assem­
bly with respect to matters mentioned in paragraph 1 (b) above are set forth in 
Chapters IX and X. 

21 Outer Space Treaty, supra note 19, at art. I. 
22 ld. at art. II. 
23 ld. at art. IV. 
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tional activities in outer space ... whether such activities are car­
ried on by governmental agencies or by non-governmental enti­
ties", and for "assuring that national activities are carried out in 
conformity with the provisions" of the Treaty.24 This principle 
goes farther than the rules of general international law relating 
to State responsibility in the traditional sense. It is inappropri­
ate, indeed, to interpret this notion by exclusive reference to the 
concept of responsibility of States for internationally wrongful 
acts, as it is addressed in the process of codification by the In­
ternational Law Commission (ILC) of the United Nations. The 
ILC adopted, on second reading in 2001, the Draft Articles on 
the Responsibility of States. The Commission seeks to formu­
late, by way of codification and progressive development, the 
basic rules of international law concerning the responsibility of 
States for their wrongful acts." Here, the emphasis is on the 
secondary rules of State responsibility, namely, the general con­
ditions under international law for which States are responsible 
for wrongful actions or omissions and the legal consequences 
that flow from them. 

Such interpretation appears too narrow, because the scope 
of Article VI would be only to include private activities that are 
carried out for governmental agencies and this would not be 
new. This inclusion also occurs under certain conditions at gen­
eral international law . In fact, according to the customary rules 
on international responsibility for wrongful acts, States do not 
respond for private conduct, except for having neglected to take 
all reasonable measures to prevent private offensive acts from 
being committed or for having instructed or controlled private 
actions. Concerning the conduct directed or controlled by a 
State the ILC Draft establishes that "The conduct of a person or 
group of persons shall be considered an act of a State under in­
ternationallaw if the person or group of persons is in fact acting 

24 Id. at art. VI. 
Z!; International Law Commission, Report on the Work of its Fifty~Third Session, 

G.A. A56ilO, at 29-365 (23 April- 1 June and 2 July - 10 August 2001). 
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on the instructions of, or under the control of, that State in car­
rying out the conduct."" 

International responsibility, or better accountability accord­
ing to Article VI, encompasses all the legal consequences of na­
tional activities in outer space, as provided for by international 
space law. It covers not only the obligation of reparation in case 
of violations of international obligations by public or private en­
tities, but also the obligation to compensate for damage accord­
ing to the special regime set forth in the Outer Space Treaty." 
This is detailed in the Convention on International Liability for 
Damage Caused by Space Objects," which depicts a victim­
oriented discipline of absolute responsibility/strict liability for 
damages caused by space objects on the surface of the Earth or to 
aircraft in flight." This responsibility - continues Article VI -
pertains to assuring that national activities are carried out in 
conformity with the provisions set forth in the Outer Space 
Treaty. There is indeed a further consequence arising from the 
accountability provided for by Article VI, namely the recourse 
by a State to take legislative action at the national level in order 
to answer for private space activities and their legal conse­
quences for which the State is internationally responsible. The 
general legal framework set up by the Outer Space Treaty has 
been complemented by four other treaties, all negotiated within 
the LSC, and following a method of a progressive elaboration of 
appropriate space law instruments. 3D In addition to the Regis-

26 Responsibility of States for Internationally Wrongful Acts, id. at art 8, p. 45 (draft 
text adopted by the International Law Commission at its fifty-third session. See also 
Luigi Condore1li, La reparation des dommages catastrophiques causes par les activites 
spatiales, LA REPARATION DES DmvIMAGES CATASTROPHIQUES 270 (Bruxelles, 1990). 

27 Outer Space Treaty, supra note 19, at art. VII. 
28 Convention on the International Liability for Damage Caused by Space Objects, 

opened for signature Mar. 29, 19172, 24 U.S.T. 2389, 961 U.N.T.S 187 thereinafter Li­
ability Conventionl. 

29 See Armel Kerrest, The Liability Convention and Liability for Space Activities, in 
WORKSHOP ON CAPACITY BUILDING IN SPACE LAw, PROCEEDINGS ON CAPACl'rY BUILDING 
IN SPACE LAw, ST/SPACEl14, 27-32 (2003). See also MARco PEn=, DANNI CAUSATI 
nA ATTIVlTA SPAZIAIJ E RESPONSABILITA INTERNAZIONALE 259-267 (Milan, 1996). 

so See Vladimir Kopal, Introduction to the United Nations Treaties and Principles on 
Outer Space, in WORKSHOP ON CAPACITY BUILDING IN SPACE LAW, PROCEEDINGS ON 
CAPACITY BUILDING IN SPACE LAw, ST/SPACE/14, 11-25 (2003). 
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tration Convention" and the Liability Convention32 mentioned 
above, they also include the Agreement on the Rescue of Astro­
nauts, the Return of Astronauts and the Return of Objects 
Launched into Outer Space;" and, the Agreement Governing the 
Activities of States on the Moon and Other Celestial Bodies.34 
Under the legal framework of these treaties, space exploration 
by nations, international organizations and private entities has 
flourished. As a result, space technology and services might bet­
ter contribute to economic growth and improvements in the 
quality oflife around the world. 

However, it must be said that the world remains far from 
general acceptance of the United Nations space law instru­
ments. Many non space faring States have not yet accepted the 
key treaties, including some members of COPUOS. This is the 
reason why one of the main functions of the LSC is broadening 
the universal acceptance of the core space law treaties, inviting 
States to consider the reasons why their ratification and imple­
mentation should be considered highly beneficiaL At the same 
time, the LSC should also encourage States that have accepted 
these conventions to look at the sufficiency of their national 
laws to implement them. 

The Moon Treaty is a case apart. It has been accepted but 
by 10 States, failing to collect wider support. Notwithstanding 
that, like the other United Nations space treaties, it was 
adopted in the UN General Assembly by consensus. There are 
many reasons for the hesitation shown by a great number 
States to adhere to the Moon Treaty, but the most evident is 
perhaps the contradiction between the legal qualification of 
outer space, including the Moon and other celestial bodies, as 
res communis omnium under the Outer Space Treaty and the 

31 Registration Convention, supra note 14. 
32 Liability Convention, supra note 28. 
33 Agreement on the Rescue of Astronauts, the Return of Astronauts and the Return 

of Objects Launched into Outer Space, Apr. 22, 1968, U.N. GAOR, 22nd Sess., Supp. No. 
16, at 5, U.N. Doc. AJ6716 (1968), 19 U.s.T. 7570, 1968 U.S.T. LEXlS 584 !hereinafter 
Rescue Agreement]. 

84 Agreement' Governing the Activities of States on the Moon and Other Celestial 
Bodies, Dec. 18, 1979, U.N. GAOR, 34th Sess., Supp. No. 46, at 77, U.N. Doc. AJ34146 
(1980), 18 LL.M. 1434 [hereinafter Moon Treaty], 
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legal regime of the Moon and its resources provided for by the 
Moon Treaty. The latter utilizes the concept of common heritage 
of humankind, which in principle excludes any other type of ex­
ploitation but collective through an international authority." 
The notion of the common heritage of humankind has been 
adopted in the United Nations Convention on the Law of the 
Sea" for qualifYing the sea bed and ocean floor and subsoil 
thereof beyond national jurisdiction and for setting up the In­
ternational Sea Bed Authority, the body through which States 
Parties organise and control the activities concerned with sea­
bed minerals.37 The Moon Agreement requires also the exploita­
tion of the natural resources of the Moon to be governed by a 
future "international legal regime,"" and its full establishment 
has been postponed until "such exploitation is about to become 
feasible."" 

In this sense, it is a matter of fact that at the end of the 
1970s the LSC concluded its law-making era with one of the 
most controversial legal regime of all international space law. 

III. THE SECOND PHASE: THE SOFT LAw PRINCIPLES 

Though the elaboration of further United Nations space 
treaties was discontinued after 1979, the work ofthe LSC in the 
progressive development of the juridical regime of outer space 
was not interrupted. The five main United Nations treaties ex­
hausted the basic issues on which States would consent to under­
take international legal obligations. During the following period, 
sets of United Nations Principles adopted by the General As­
sembly became a suitable form for regulating some special cate­
gories of space activities for which the international community 
was not yet prepared to negotiate legally binding instruments." 

35 See KEMAL BASLAR, THE CONCEPT OF THE COMMON HERITAGE OF MANKIND IN . 
INTERNATIONAL LAw (The Hague-Boston, London, 1998). 

36 United Nations Convention on the Law of the Sea, Dec. 10, 1982, 1833 D.N.T.S. 3 
(entered into force Nov. 16, 1994). 

"' R.R. CHURCHILL & A.V. LOWE, THE LAw OF THE SEA, 236-253 (Manchester, 2002). 
3S Moon Treaty, supra note 34, at art. 11(5). 
39 Id. 
40 STEPHEN GOROVE, DEVELOPMENTS IN SPACE LAW. ISSUES AND POLICIES 293-302 

CDordrecht, Boston, London, 1991). 
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A new phase began, which witnessed the adoption of decla­
rations of principles as the viable solution to regulate more spe­
cific issues, such as the use of artificial satellites for interna­
tional direct television broadcasting, remote sensing, and the 
use of nuclear power sources in outer space.41 In this sense, the 
intention of the drafters of the Principles was exactly to adopt 
mere declarations not binding per se." 

During this period, four sets of Principles were negotiated 
by the LSC and then approved, through the main Committee, by 
the General Assembly ofthe United Nations. They are the Prin­
ciples Governing the Use by States of Artificial Earth Satellites 
for International Direct Television Broadcasting;43 the Principles 
Relating to Remote Sensing of the Earth from Outer Space;" the 
Principles Relevant to the Use of Nuclear Power Sources in 
Outer Space" and the Declaration on International Cooperation 
in the Exploration and Use of Outer Space for the Benefit and in 
the Interest of All States, Taking into Particular Account the 
needs of Developing Countries." 

As regards the legal status of these Principles, although be­
ing merely recommendations, they can pave the way for the 
consolidation of customary rules of international law. In this 
perspective, the decisive element comes from the practice of 
States prior to, concomitant with, and following the United Na-

41 See United Nations, Office for Outer Space Affairs, United Nations Treaties and 
Principles on Outer Space: Text and Status of Treaties and Principles Governing the 
Activities of States in the Exploration and Use of Outer Space, AlAC.105/5721rev. 3 
(2000). 

42 See Vladimir Kopal, The Role of the United Nations Declarations of Principles in 
the Progressive Development of Space Law, 16 J. SPACE L. 5-20 (1988). 

43 Principles Governing the Use by States of Artificial Earth Satellites for Interna­
tional Direct Television Broadcasting, Dec. 10, 1982, UN Doc. AlRes/37/92. G.A. Res. 
37/92. U.N. GAOR, 37th Sess .• Supp. No. 51, at 98, U.N. Doc. Al37/51 [hereinafter DBS 
Principles] . 

oM Principles Relating to Remote Sensing of the Earth from Outer Space, Dec. 3, 
1986, U.N. GAOR, 41st Sess., Supp. No. 53, at 115, UN. Doc. Al41153 (1986) [hereinaf­
ter Remote Sensing Principlesl. 

4l) Principles Relevant to the Use of Nuclear Power Sources in Outer Space, Dec. 14, 
1992, U.N. Doc. AlReS/47/68 [hereinafter NPS Principles]. 

46 Declaration on International Cooperation in the Exploration and Use of Outer 
Space for the Benefit and in the Interest of All States, Taking into Particular Account 
the Needs of Developing Countries, Dec. 13, 1996, U.N. Doc. AJRes/511122 {hereinafter 
Benefit Principles], 
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tions recommendation process. Therefore, some of them seem 
more firmly established in law, like the freedom of Earth's ob­
servation from space, while others seem to be less consolidated, 
and still in the process of gaining complete legal relevance. 

If we look for instance at Remote Sensing Principles, they 
seem to be a successful achievement in which a fair compromise 
was found between the interests of the sensing States and the 
needs of the sensed States, including most of the developing 
countries." 

At the time of their adoption, the Remote Sensing Princi­
ples did not prohibit activities that had been going on for a long 
time. On the contrary, they accepted the fact that sensing 
States were committed to the view that their activity required 
no consent, including no preliminary consent from sensed 
States. Therefore, the Remote Sensing Principles merely codi­
fied well-established conduct of States prior to 1986 and the 
General Assembly Resolution created no new law, but simply 
gave greater legitimacy to the already existing practices. 

Additionally, practice seems to have confirmed the general 
and main aspects of the legal regime set forth in 1986. United 
States legislation has incorporated the principle of non­
discriminatory access in both the Land Remote Sensing Commer­
cialization Act of 1984 and the Land Remote Sensing Policy Act of 
1992." Other countries have followed this general tendency. The 
official policies of the European Space Agency (ESA) concerning 
ERSIENVISAT distribution of data, respectively of 1994 and 
1998, are unequivocal. The provision of data to users is regu­
lated as follows: "ERSIENVISAT primary data shall be avail­
able in an open and non-discriminatory way, in line with the 
UN Principles on remote sensing.,,49 

47 Sergio Marchisio, The 1986 United Nations Principles on Remote Sensing: A Criti­
cal Assessment, in II SCRITTI IN ONDRE Dr GAETANO ARANGIo-Rmz 1311-1340 (Naples, 
2004). 

48 See Joanne Irene Gabrynowicz., Defining Data Availability for Commercial Re­
mote Sensing Systems under United States Federal Law, 23 ANNALS OF AIR ANn SPACE 

LAw 95 - 96 (1998). 
49 Marco Ferrazzani, The European Distribution System (ERS), in DROIT, 

TELEDETECTION ET ENVIRONNEMENT 115 (Strashourg, Aetes Du Colloque International: 
Le Droit Face Aux Tecniques De Teledetection Par Satellite Au Service Du Develope­
ment, June 2-4, 1993). 
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Similar clauses have been included in multilateral agree­
ments concluded by national space agencies, inter se, the Co­
operation Agreement concerning the Vegetation program on 
SPOT 4, signed by the French Centre National d'Etudes Spatia­
les (CNES), the European Commission, the Italian Space 
Agency (ASI), the Belgian Federal Office for Scientific, Techni­
cal and Cultural Affairs (OSTC) and the Swedish National 
Space Board (SNSB) on 25 May 1994, and the following agree­
ment of 1997-98 concerning the exploitation phase of the same 
program. The preambles to both agreements contain explicit 
recognition of the "Principles governing the exploration and use 
of outer space defined by the United Nations treaties and the 
principles adopted by the General Assembly relating to the re­
mote sensing of the Earth from space.,,50 

On the one hand, a cursory look at the practice of States 
and international organizations shows a situation in which the 
core tenets of the Remote Sensing Principles have maintained 
their importance, even in an emerging commercialized remote 
sensing system of services.51 Indeed, they appear relevant to the 
expansion of those very services, and have been consistently 
reaffirmed. The basic international regime of remote sensing is 
recognized and must be preserved, promoting the broadest pos­
sible use of data. 

On the other hand, it is true that some of the most promi­
nent issues connected to recent and ongoing developments in 
the field of remote sensing, mainly societal demands and tech­
nological developments, are not fully regulated by the UN code 
on remote sensing.52 The Remote Sensing Principles do not pro­
vide clear and specific regulations for new issues, such as the 
focus on global systems, access to data by sensed States and the 

00 The Co-operation Agreement Concerning the Vegetation program on SPOT 4, 
signed May 25, 1994, and the subsequent agreement of 1997-98, were provided by the 
Italian Space Agency to the author and are on file with the author. 

Sl PROCEEDINGS OF THE FIRST INTERNATIONAL CONFERENCE ON THE STATE OF 
REMOTE SENSING, (Joanne Irene Gabrynowicz ed., University of Mississippi School of 
Law. 2002). 

52 Joanne Irene Gabrynowicz, Expanding Global Remote Sensing Services: Three 
Fundamental Considerations. Discussion Paper, in PROCEEDINGS OF THE WORKSHOP ON 
SPACE LAw IN THE TwENTY-FIRST CENTURY 99 (International Institute of Space Law & 
United Nations Office for Outer Space Affairs, New York, 2000), 
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legal protection of data, which is increasingly necessary to pro­
mote the costly investments required by remote sensing activi­
ties and the expansion of the related market. Nor do they pro­
vide an adequate discipline as regards the production, use and 
treatment of highly sophisticated and detailed imagery, espe­
cially in relation to their potential implications for national se­
curity and individual privacy. 53 

As it has been pointed out, the UN Principles took the form 
of a General Assembly resolution and not, as was hoped by some 
States, a treaty, with the result that the principles, instead of 
being intended to constitute conventional rules legally binding 
as such upon those that accepted them, are merely guidelines. 
However, the compromise enshrined in the principles was in­
tended by the drafters to serve as a first step in a law-making 
process that would eventually conclude in a formal treaty. In 
this regard, the practice of States seems to have confirmed the 
general and main aspects of the legal regime set forth in 1986 
by the Principles and that some of them seem more firmly es­
tablished in international customary law, while others seem to 
be less consolidated. 54 

Apart from that, there are two main reasons why the 
transposition of the Remote Sensing Principles into a binding 
treaty has never been concretely discussed, despite repeated 
proposals to the LSC for such discussion. First, the LSC is not 
in a law-making phase: that era of its activity ended at the be­
ginning of the 1980s, and there currently is no political will to 
enter into new agreements. Rather, the current goal is to 
broaden the acceptance of the treaties in force or to better define 
issues relating to them. Secondly, although the Remote Sensing 
Principles were adopted by consensus, the agreement reached 
stemmed from several compromises, and not from a uniformity 
of views. Therefore, there are risks in starting discussions about 
incorporating the Remote Sensing Principles into a new treaty. 

53 See JOHN C. BAKER ET AL., COMMERCIAL OBSERVATION SATELLITES. AT THE 
LEADING EDGE OF GLOBAL TRANSPARENCY (Rand Corporation, Arlington, 2001). 

54 See Sergio Marchisio, Remote Sensing for Sustainable Development in International 
Law, in AN OUTLOOK ON OUTER SPACE LAw IN THE COMING 30 YEARS 335·350 (Gabriel 
Lafferranderie, Dordrecht, Boston, London, 1997). 
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There is of course another option and this is to re-open a 
debate on a more limited issue, namely the desirability of re­
viewing the Remote Sensing Principles. This option has the 
merit of not questioning the soft-law character of the Principles. 
Probably, a third option could be presented, concerning the 
analysis of the current practices of both sensing and sensed 
States in a more limited perspective, with a view to assess how 
the key statements contained in the Remote Sensing Principles 
have been implemented and identifying the obstacles that ham­
per their full application. These options are currently before the 
LSC for future potential action in this field. 

The NPS Principles was but a limited achievement in space 
legislation. Some innovative elements were brought into the 
regulation of these activities, such as the storing NPS objects in 
sufficiently high orbits after the operational part of their mis­
sions ends and providing for a safety assessment and notifica­
tion of re-entry. The NPS Principles, however, must apply, only 
to "nuclear power sources devoted to the generation of electric 
power on board space objects for non-propulsive purposes, which 
have characteristics generally comparable to those of systems 
used and missions performed at the time of the adoption of the 
Principles"." 

Therefore, the NPS Principles are not applicable to the NPS 
serving other purposes, including nuclear propulsion for long­
distance flights into interplanetary space and to the celestial 
bodies of our solar system. The expected reopening of the NPS 
Principles, which was promised to be effected no later than two 
years after their adoption,56 has been delayed several times. 

The final document of this series, the Benefit Principles, 
mostly reflects the existing practice of international space coop­
eration and does not include new regulatory principles. 

55 NPS Principles, supra note 45, at Preamble, 
56 ld. at Principle 11. 
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N. THE THIRD PHASE AND FURTHER POSSIBLE DEVELOPMENTS 
WITHIN COPUOS 

It is commonly understood that the current phase of the 
UNCOPUOS LSC is mainly devoted to the assessment of the 
existing legal regimes and undoubtedly oriented towards the 
formulation of non-binding documents that are based upon the 
rights and obligations as provided by the treaties already in 
force. Such trend is of a broader character in the United Nations 
system. Mter the Third United Nations Conference on the Ex­
ploration and Peaceful Uses of Outer Space (UNISPACE lID," 
some objectives for further development of legal matters to be 
initiated through the LSC were agreed upon. A more flexible 
agenda-structure in the LSC Subcommittee, as well as in the 
STS, was adopted. At the same time, however, it was reaffirmed 
that the structure did not allow the LSC to elaborate any pro­
posals for the revision of existing legal norms or to provide au­
thoritative interpretations to the space treaties. On the con­
trary, the new input for the LSC was limited to carry out the 
analysis of problems and shortcomings with respect to the ap­
plication of existing rules of space law. 

In this perspective, the LSC has moved toward the assess­
ment of several regular items of relevance, beginning with the 
status and application of the five United Nations treaties on 
outer space. The review of the implementation of the treaties 
has confirmed that several obstacles hamper their universal 
acceptance especially by non-space-faring States and has cer­
tainly contributed to the further increase of ratifications. 

Among regular items, for years the LSC has had in its 
agenda the issue of the definition and delimitation of "outer 
space". But attempts to adopt a legally binding delimitation be­
tween airspace and outer space, or at least to agree on a recom­
mended interpretation of these notions, have failed. The at­
tempts at bringing new light to consideration of these issues by 
studying the legal aspects of aerospace objects and sub-orbital 

57 For information on the Third United Nations Conference on the Exploration and 
Peaceful Uses of Outer Space (UNISPACE III) (Vienna, July 19·30, 1999), see 
http://www.oosa.unvienna.org/unisp-3/index.html(last visited June 13, 2005). 
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flights, which was undertaken in COPUOS' LSC in recent years, 
have not led thus far to any generally accepted conclusions. 

Under the scope of the same item, definition· and delimita­
tion of outer space, the LSC has also been occupied for years by 
discussions on the legal status of the Geostationary Satellite 
Orbit (GSO). In this vein, I would like to mention the impor­
tance of the agreement reached in 2000 within the LSC on some 
aspects concerning the use of the geostationary orbit and mak­
ing reference to the ITU rules.58 In my opinion, this agreement 
evidenced the tacit abandonment by the equatorial States of 
their previous claims of sovereignty over the GSO. 

Another important initiative concerned the draft 
UNIDROIT" Protocol on Space Assets to the 2001 Cape Town 
Convention on International Interests in Mobile Equipment," 
introduced within the LSC at the request of Italy. In fact, from 
the beginning space law has been mostly involved with interna­
tional and national law of a public nature (treaties, customary 
international law, national legislation). But the commercialisa­
tion of space activities has progressively led to a new dimension 
characterised by the emergence of private law regimes applica­
ble to the relations among State actors and private entities or 
private entities inter se. The involvement of private law regula­
tions (civil law, contracts) has also had consequences from the 
perspective of private international law, for the determination 
of the applicable law to a certain space activity, or to an element 
of it, and to the corresponding legal relations between the par­
ties. At the same time, international practice shows a tendency 
toward the harmonisation or unification of civil law regimes 

5~ Some Aspects Concerning the Use of the Geostationary Orbit. April 2000, paper 
adopted by the COPUOS Legal Subcommittee, U.N. Doc. AlAC.105/738, at Annex III. 

59 UNIDROIT is the acronym for International Institute for the Unification of Pri­
vate Law, an intergovernmental organization based in Rome which aims at the unifica­
tion of private law among member States. On the 2001 Cape Town Convention, see Roy 
GoODE, OFFICIAL CO:MMENTARY ON THE CONVENTION ON INTERNATIONAL INTERESTS IN 

MOBILE EQllPMENT AND PROTOCOL THERETO ON MATTERS SPECIFIC TO AIRCRAFT 
EQUIPMENT (International Institute for the Unification of Private Law, Rome, 2002), 

60 Convention on International Interests in Mobile Equipment, Nov. 16, 2001, avail­
able at http;//www.unidroit.org/english/conventionsimobile-equipmentJmobile-equip­
ment.pdf(last visited July 18. 2005). 
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among States in order to facilitate private relations III space 
activities. 

The Protocol is in fact concerned with private law issues. It 
will also be, as the Convention is, an instrument of public inter­
national law. However, it is more a tool for establishing a set of 
uniform rules for the protection of private investments in space 
activities of a transnational character (that is, rules of identical 
content within the internal legal systems of the States Parties), 
rather than as an instrument of private international law. It 
aims to redress the situation under which the legal regimes of 
many countries do not at provide enforceable and protective sys­
tems for the creation, perfection, prioritization and enforcement 
of security interests, mortgages and hypothecs over space 
equipment, such as satellites, and their component parts, such 
as transponders. In order to facilitate the financing of space as­
sets that were manufactured, transported and ultimately lo­
cated outside the jurisdiction of a country, there is a need for 
clear rules governing the granting of security where the collat­
eral is located and where the borrower has its place of business. 
The Protocol intends to fill the gap originated by the lack of 
such clear rules that makes satellite financing more difficult 
and more expensive for satellite operators to secure. 61 

In order to achieve its aims, the Protocol provides (together 
with the Cape Town Convention, which will apply only if not 
derogated by the lex specialis contained in the Protocol) uniform 
rules to cover the period right through from the start of manu­
facturing to launch and thereafter. The underlying principles of 
this international instrument are indeed the agreements cov­
ered by the Protocol, the requirements for creating an interna­
tional interests, the connection factors (private international 
law), the priorities of registered interests and the basic reme­
dies provided for (possession or control, sell or lease of the ob­
ject, income or profits from use of it) and the procedures estab­
lished by the applicable law for the institution of proceedings 
before the courts to exercise remedies. 

61 Sergio Marchisio, Le protocole spatial d'Unidroit, 12 GEO-OBSERVATEUR 30-34 
(Sept. 2002). 
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The LSC has been involved with the Protocol dealing with 
two main issues: the relation between the Protocol and space 
law, and the possibility for the United Nations to act as the Su­
pervisory Authority of the Registration system. The considera­
tion of the first set of problems by the LSC focussed on the con­
sistency of this regime of private law with the basic tenets of 
international space law. In this perspective, it opened for dis­
cussion on the most critical issues, such as the definition of 
space assets, liability, jurisdiction, limitations on transfers of 
controlled space assets and public law regulations regarding 
operating space objects, namely the public services regimes. At 
the same time, the LSC has considered the registrar and the 
supervisory authority from an institutional point of view, taking 
into account the process of negotiation currently going on for the 
identification of the most appropriate supervisory authority and 
the most viable system of registration for international interests 
in space assets. For the time being, however, no consensus could 
be reached among LSC member States on the appropriateness 
of the United Nations, through the Office for Outer Space Af­
fairs, to act as the supervisory authority for the Protocol. 

Another issue on the agenda of the LSC that has been con­
sidered in recent years was the "Application of the concept of 
the 'launching State"'. The purpose of this work was to clarify 
all aspects of the "launching State" concept as contained in the 
Liability and the Registration Conventions, and as applied by 
States and international organizations, in the light of new and 
expected practices in space activities. 

In 2004, during the first year of my chairmanship, a draft 
resolution on the application of the concept of the ''launching 
State" was adopted by the LSC and finally approved.62 The reso­
lution reminds that it did not constitute an authoritative inter­
pretation of, or proposed amendments to, the Liability and Reg­
istration Conventions. It mainly recommends that States con­
sider enacting national legislation on authorization and super­
vision of space activities by private entities and the conclusion 
of agreements with respect to joint-launches. 

GZ Application of the Concept of the "Launching State", G.A. Res. 59/155 (Dec. 10, 
2004). 
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From 2004, under a new three-year-work plan, the LSC is 
now considering the practice of States and international organi­
zations in registering space objects, a sensitive issue, and char­
acterized by a practice that shows the existence of certain lacu­
nae iuris in the Registration Convention, mainly due to the 
commercial uses of outer space as well as to the privatisation of 
space activities." The assessment of current practice by States 
reveals strong disparities regarding information concerning the 
territory of launch, the basic orbital parameters and the general 
function of a spacecraft. Moreover, practice shows that there are 
still several unregistered space objects or registered by more 
than one State. The debate is now open on how to fill these gaps 
and to obtain a more uniform application of the Registration 
Convention, the main aim of which, it must be recalled, is to 
help the identification of space objects and of the launching 
State. 

Apart from that, the LSC is now looking for its raison d'etre 
in the new Millennium. This tendency is evidenced by the diffi­
culty among member States to reach agreement on new issues 
to be considered: protection of the space environment; space de­
bris; space tourism; a comprehensive convention on space law; 
commercialization of space activities; property rights for ex­
tracted resources of the Moon and other celestial bodies; the 
so-called militarization of space; intellectual property rights in 
space; the development of an international convention based on 
the Remote Sensing Principles; updating those Principles and to 
develop rules for the situations resulting from technological in­
novations and commercial application. In this perspective, I 
think we must consider that re-opening a new law-making 
phase of the LSC seems hardly feasible. 

There are two main reasons, in my opinion, why the elabo­
ration of new binding treaties has never been accepted, despite 
repeated proposals for such discussions. First, the existing trea­
ties stemmed from several compromises, and not from a uni­
formity of views. Therefore, there are risks in starting discus-

6:l Stephan Hobe et.al., Current Issues in the Registration of Space Objects, in 
PROJECT 2001 PLUS GLOBAL AND EUROPEAN CHALLENGES FOR AIR AND SPACE LAw AT 
THE EDGE OF THE 21ST CENTURY, PROCEEDINGS OF THE WORKSHOP 20-21 (Jan. 2005). 
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sions about new treaties, as this may re-open the debate on the 
already agreed upon issues. Only exceptional events could lead 
the LSC to reconsider its role as law-maker in the current phase 
of its evolution. 

Secondly, the soft-law seems better able to accommodate 
the ongoing evolution in the field of technology. AE the experi­
ence of specialised institutions shows, a real drive in this sense 
can come by technical norms. Specialised agencies have truly 
contributed, and continue to do so, to the evolution of law, by 
means of regulatory standards and recommended practices. 
Some of them have binding effectiveness, others have to be im­
plemented by States through domestic acts. Probably the LSC 
should consider its possible role in the elaboration of technical 
norms on space matters." The idea of drafting by both COPUOS 
sub-committees on an ordinary functional basis of international 
recommendations and standards is certainly fascinating, but 
would require profound changes from the institutional point of 
VIew. 

In conclusion, the activity of the LSC has been of funda­
mental importance for space law. It has been the cradle where 
the basic principles and concepts of space law have been created 
and enshrined in the general founding treaties. The role of the 
LSC is certainly not over. It continues to form the most suitable 
environment to promote the assessment of existing space law 
and, potentially, the development of new norms by virtue of its 
universality and overall competence. 

In its work the LSC should always reflect the goals and pri­
orities pursued by the entire United Nations system. It should 
highlight the legal implications of those space activities that 
support sustainable development for all. 

64 See Nasindiri Jasentulyana, Strengthening International Space Law: the Role of 
the United Nations, in International Organisatons and Space Law: Their Role and Con­
tributions, 3 PROe. ECSL COLLOQUIUM 87M 95 (Noordwijk, 1999). 



BIBLIOGRAPHY 

SPACE LAW AND RELEVANT PUBLICATIONS 

Keiskunna Randall' 
Jamie Rutland" 

A. ARTICLES 

Bin Cheng, A New Era in the Law of International Carriage 
by Air: From Warsaw (1929) to Montreal (1999), 53 INT'L & 
COMP. L.Q. 833-859 (2004). 

Paul Stephen Dempsey, Compliance & Enforcement in In­
ternational Law: Achieving Global Uniformity in Aviation 
Safety, 30 N.C. J. INT'L L. & COM. REG. 1 (2004). 

Joanne Irene Gabrynowicz, Space Law: Its Cold War Ori­
gins and Challenges in the Era of Globalization, 37 SUFFOLK U. 
L. REV. 1041 (2004). 

Jayson Haile, Comment, The New Age of Conquest and Co­
lonialism: How Admiralty Will be Used on the Final Frontier, 29 
TUL. MAR. L.J. 353-367 (2005). 

Justin L. Koplow, Note, Assessing the Creation of a Duty 
Under International Customary Law Whereby the United States 
of America Would be Obligated to Defend a Foreign State 
Against the Catastrophic but Localized Damage of an Asteroid 
Impact, 17 GEO. INT'L ENVTL. L. REV. 273-306 (2005). 

R. Brooke Lewis, Trends in Insurance for Light General 
Aviation Aircraft, 19 WTR AIR & SPACE LAW 4 (2005). 

Joseph J. MacAvoy, Note, Nuclear Space and The Earth 
Environment: The Benefits, Dangers, and Legality of Nuclear 
Power and Propulsion in Outer Space, 29 WM. & MARy ENVTL. 
L. & POL'yREV. 191-233 (2004). 

. Keishunna Randan is a third-year law student at the University of Mississippi 
School of Law, and serves as a Student Editor for the Journal of Space Law. 

,. Jamie Rutland is a third-year law student at the University of Mississippi School 
of Law, and serves as a Student Editor for the Journal of Space Law. 

243 



244 JOURNAL OF SPACE LA W [VOL. 31 

James F. Rodriguez, Note, Tort Reform & GARA: Is Repose 
Incompatible With Safety? 47 ARIZ. L. REV. 577-607 (2005). 

Charity Trelease Ryabinkin, Let There be Flight: It's Time 
to Reform the Regulation of Commercial Space Travel, 69 J. Air 
L. & Com. 101 (2004). 

Major Elizabeth Seebode Waldrop, Integration of Military 
and Civilian Space Assets: Legal and National Security Implica­
tions, 55 A.F. L. REV. 157 (2004). 

Andrew B. Steinberg & James W. Tegtmeier, Dealing with 
Airport Congestion: The Regulatory Challenges of Demand 
Management, 19 WTR AIR & SPACE LAw 1 (2005). 

David Y. Stevens, Note, Tort liability after the dust settles: 
an economic analysis of the Airline Defendants' duty to ground 
victims in the September 11 litigation. (In re Sept. 11 Litig., 280 
F. Supp. 2d 279, S.D.N.Y. 2003.), 80 IND. L.J. 545-569 (2005). 

B. COMMENTS/NOTES 

April Greene Apking, The Rush to Develop Space: The Role 
of Spacefaring Nations in Forging Environmental Standards for 
the Use of Celestial Bodies for Governmental and Private Inter­
ests, 16 COLO. J. INT'L ENVTL. L. & POL'y 429 (2005). 

Heather A. Douglas, Death in Pursuit of Space Travel: An 
Analysis of Current Methods of Recovery for Families of Astro­
nauts and the Need for Reform, 26 WHITTIER L. REV. 333 (2004). 

Brandon C. Gruner, A New Hope for the International Space 
Law: Incorporating Nineteenth Century First Possession Princi­
ples into the 1987 Space Treaty for the Colonization of Outer 
Space in the Twenty-First Century, 35 SETON HALL L. REV. 299 
(2004). 

Patrick Korody, Satellite Surveillance Within U.S. Borders, 
65 OHIO ST. L.J. 1627 (2004). 

Joseph J. MacAvoy, Nuclear Space and the Earth Environ­
ment: The Benefits, Dangers, and Legality of Nuclear Power and 
Propulsion in Outer Space, 29 WM. & MARy ENVTL. L. & POL'y 
REV. 191 (2004). 



~UU5J BIBLIOGRAPHY 245 

C. BOOKS 

PAUL STEPHEN DEMPSEY, EUROPEAN AVIATION LAw (2004). 
PAUL STEPHEN DEMPSEY & LAURENCE E. GESELL, AIR COM­

MERCE AND THE LAW (2004). 
GEO-SPATIAL TECHNOLOGIES IN URBAN ENVIRONMENTS, 

(Ryan R. Jensen, et al. eds., 2005). 
J. SCOTT HAMILTON, PRACTICAL AVIATION LAw (4th ed. 

2005). 
JULIAN HERMIDA, LEGAL BASIS FOR A NATIONAL SPACE 

LEGISLATION (2004). 
N.A. ARMAND & V.M. POLYAKOV, RADIO PROPAGATION AND 

REMOTE SENSING OF THE ENVIRONMENT (2005). 
REAL LAW @ VIRTUAL SPACE: COMMUNICATION 

REGULATION IN CYBERSPACE, (Susan J. Drucker & Gary Gum­
pert eds., 2d ed. 2005). 

ROGER M. McCOY, FIELD METHODS IN REMOTE SENSING 
(2005). 

D. UNITED STATES' PENDING LEGISLATION 

National Weather Services Duties Act of 2005, S. 786, 190" 
Congo (2005). 

Remote Sensing Applications Act of 2005, H.R. 426, 109'h 
Congo (2005). 

NASA Authorization Act of 2004, S.2541, 108'h Congo 
(2004). 

E. AGREEMENTS 

Basic Exchange and Cooperative Agreement concerning 
Global Geospatial Information and Services Cooperation, with 
Annexes, May 18, 2004, U.S.-Lat., State Dept. No. 04-103, 
available at 2004 WL 180973l. 

Addendum to the Protocol of June 11, 1996 Regarding the 
Balance of Their Contributions and Obligations to the Interna­
tional Space Station, September 9,2004, U.S.-Russ., State Dept. 
No. 05-76, available at 2005 WL 1017566. 

Amendments of the Agreement Relating to the Interna­
tional Telecommunications Satellite Organization 'Intelsat' of 



246 JOURNAL OF SPACE LAW lVOL. ;n 

August 20, 1971, November 30, 2004, State Dept. No. 04-778, 
available at 2004 WL 3214809. 

Amendment of Article 23 of the Operating Agreement Re­
lating to the International Telecommunications Satellite Or­
ganization 'Intelsat' of August 20, 1971, December 12, 2004, 
State Dept. No. 04-779, available at 2004 WL 3214810. 

Agreement for the Design, Development, Operation and 
Utilization of Three Mini Pressurized Logistics Modules for the 
International Space Station, with Memorandum of Understand­
ing, U.S.-Italy, January 11, 2005, State Dept. No. 05-54, avail­
able at 2005 WL 856824. 

Agreement Amending the Agreement of August 26, 1993, as 
Amended and Extended, Concerning Cooperation in the Elimi­
nation of Strategic Offensive Arms, U.s.-Russ., January 14, 
2005, State Dept. No. 05-63, available at 2005 WL 856828. 

Agreement Extending the Agreement of October 27, 1994 
for Education Cultural and Scientific Cooperation, May 5, 2005, 
U.S.-Maldives, State Dept. No. 05-118, available at 2005 WL 
1520844. 



JOURNAL OF SPACE LAW 

Reprints of vols. 1-13 of the 
JOURNAL OF SPACE LAW 

Contact 
William S. Hein & Co., Inc., 1285 Main Street, Buffalo, New York 14209 

Subscriptions should be made payable to the JOURNAL OF SPACE LAW and paid 
for by check drawn on a U.S. bank or money order in U.S. dollars or by 
VISAIMastercard: 

Mail Order JOURNAL OF SPACE LAW 
1 Grove Loop 
558 Lamar Law Center 

Fax Order: 1.662.915.6921 
Email: jsl@olemiss.edu 

Tel: 1.662.915.6857 
University, MS 38677-1858 USA 

The 2005 subscription rate for two issues, inc!. postage and handling: 
Domestic USA individuals ........................... $100.00 
Domestic organizations ................................ $120.00 
Foreign individuals, regular maiL .............. $105.00; 
Foreign organizations, regular mail ............... $125.00; 

Single issues vols. 14-30: $70.00 
Single article prints vo!' 31: $70.00 

air mail... ......... $125.00 
airmail ............. $145.00 

Single article prints vols. 14-30: 1-20 pages: $10.00 20-up: $20.00 

Orderfor 2005 Volume 31 (Nos. 1 & 2) $. ___ _ 
Order for 2006 Volume 32 (Nos. 1 & 2) $. ___ _ 

TOTAL $ ___ _ 

Narne: ________________________ _ 

Company/Organization: ___________________ _ 

Address: _________________________ _ 

City: State: _______ _ 
Country: Zip: _______ _ 
Telephone No: L-) Fax No: ( __ ) _____ _ 
Email: ________________________ _ 

For Credit Order (please add 5%) VISA MASTERCARD 
No: Exp Month: Year: ____ _ 
Nameasitappearsoncard. ___________________ _ 


